IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL Kl RSCHBAUM and : ClVIL ACTI ON
HELEN Kl RSCHBAUM :

Pl aintiffs,

V.

VWRGSB ASSCCI ATES and THE
BALCOR COVPANY,

Def endant s,
V.
| NSI GNI A COMVERC! AL GROUP,
N Third Party Defendant. NO. 97- CV- 5532
MEMORANDUM AND ORDER
J. M KELLY, J. June , 1998

Presently before the Court is the Mtion of Defendants,
WRGSB Associ ates and The Bal cor Conpany, to Quash Plaintiffs’
Subpoena Issued to The Travel ers I nsurance Conpany (“Travelers”)
and for Protective Order. This action arises out of a slip and
fall in a building owned by the Defendants. Travelers insures
both BR Managenent,! a non-party, and the Defendants in this
matter.

On May 20, 1998, the Plaintiffs issued a subpoena directing
Travel ers to produce its “entire clains file pertaining to your
i nsured BR Managenent and further, the entire Clains File
concerni ng the managenment of the GSB Building and, in particular,

concerning the 9/12/95 slip and fall accident involving Dr.

! Neither party explained the role of BR Managenent in this
case.



M chael Kirschbaum” On May 22, 1998, counsel for the Defendants
responded with a letter stating that the subpoena viol ates
Federal Rule of G vil Procedure 26(b)(3) because it requests
protected work product. The letter stated that if the subpoena
was not withdrawn by 5:00 p.m that day, Defense counsel would
file a Motion for a Protective Order and seek costs and
sancti ons.

The law in this area is relatively clear. Rule 26(b)(3)
states, in pertinent part:

Trial Preparation: Materials . . . a party may obtain

di scovery of docunents and tangi bl e things otherw se

di scover abl e under subdivision (b)(1) of this rule and

prepared in anticipation of litigation or for trial by

or for another party or by or for that other party’'s

representative (including the other party’'s . .

insurer) only upon a showi ng that the party seeking

di scovery has substantial need of the materials in the

preparation of the party’'s case and that the party is

unabl e wi t hout undue hardship to obtain the substanti al

equi val ent of the materials by other neans.

Fed. R Cv. P. 26(b)(3). The Plaintiffs do not claim
“substantial need” or “undue hardship.”

Docunents created by an insurer, on behalf of a party and in
anticipation of litigation, are work product protected from
di scl osure under Rule 26(b)(3). There is no blanket protection
for an insurer’s clains files, as Defendants assert. Only
docunents prepared in anticipation of litigation are protected

wor k product. Docunents created on behalf of a non-party are not

protected by the work product rule. The rule exists to protect



the privacy of the preparations of the attorneys and agents
engaged in litigation. There is no reason to extend this
protection to a non-party.

Therefore, the Plaintiffs are entitled to discover rel evant
docunents prepared on behalf of Travelers’ clients who are not
parties to this litigation. The Plaintiffs are not entitled to
di scover docunents prepared by Travelers in its capacity as
insurer for the Defendants in this matter, if the docunents were
prepared in anticipation of litigation.

| nstead of resolving this dispute in a professional manner,
under the | aw outlined above, both parties decided to engage in a
needl ess di scovery dispute. First, the Plaintiffs invited a
di spute by issuing their subpoena on May 20, 1998, with a return
date of May 27, 1998. My 25, 1998, was Menorial Day. At nost,
Plaintiffs allowed three business days for response to their
subpoena.

In addition, Plaintiffs’ request was overly broad. |nstead
of sinply requesting docunents relating to BR Managenent,
Plaintiffs requested “the entire Clains File concerning the
managenent of the GSB Buil ding and, in particular, concerning the
9/12/95 slip and fall accident involving Dr. M chael Kirschbaum”
To further confound matters, the Plaintiffs’ cover letter uses

the claimidentification nunber that Travel ers uses for this



l[itigation. This casts doubt on Plaintiffs’ subsequent claim
that they were only seeking docunents relating to a non-party.

The Defendants exacerbated the dispute. Counsel for the
Def endants did not conply with Federal Rule of Cvil Procedure
26(c) and Local Rule of G vil Procedure 26.1(f). The Local Rule
st at es:

No notion or other application pursuant to the Federal
Rul es of Givil Procedure governing discovery . .
shall be made unless it contains a certification of
counsel that the parties, after reasonable effort, are
unabl e to resol ve the dispute.

E.D. Pa. Local Rule 26.1(f). One letter, demandi ng that an
opponent wi thdraw their discovery request, is not a “reasonable
effort” to resolve a discovery dispute.

In addition, the Defendants did not conply with their duty
under Rule 26(b)(5), which states:

Clains of Privilege or Protection of Trial Preparation
Materials. Wien a party w thholds information

ot herwi se di scoverabl e under these rules by claimng
that it is . . . subject to protection as trial
preparation material, the party shall make the claim
expressly and shall describe the nature of the
docunents, communi cations, or things not produced or
di scl osed in a manner that, w thout revealing
information itself . . . protected, wll enable other
parties to assess the applicability of the .
protection.

Fed. R Cv. P. 26(b)(5). The Defendants letter to the
Plaintiffs and Motion to Quash sinply state that all docunents
requested by the subpoena are work product. Wthout sone

description of the docunents withheld, there is no way for the



Court or the Plaintiffs to evaluate the claimof work product
prot ection.

The Defendant’s Mdtion to Quash is denied w thout prejudice.
The parties are directed to neet and nake a reasonable effort to
resolve this dispute. The Plaintiffs shall clearly identify the
docunents that they seek. The Defendants shall then produce al
docunents which are not privileged or protected by the work
product rule. If the Defendants w thhold any responsive
docunents on the grounds that they are privileged or work
product, they shall describe the nature of the docunents w thheld
and the grounds for w thholding them

Federal Rule of G vil Procedure 1 states that the Rules
“shall be construed and adm nistered to secure the just, speedy,
and i nexpensive determ nation of every action.” Fed. R CGv. P
1. |If the parties continue to violate the Rules of G vil
Procedure and basi c professional courtesy, the Court wll

consi der appropriate sanctions.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL Kl RSCHBAUM and : ClVIL ACTION
HELEN Kl RSCHBAUM :
Pl aintiffs,
V.
WRGSB ASSOCI ATES and THE
BALCOR COVPANY,
Def endant s,
V.
| NSI GNI A COMVERCI AL GROUP,
| NC. :
Third Party Defendant. : NO. 97- CV-5532

ORDER

AND NOW this day of June, 1998, upon consideration of
the Motion of Defendant’s, WRGSB Associ ates and The Bal cor
Conpany, to Quash Plaintiffs’ Subpoena |Issued to The Travel ers
| nsurance Conpany (“Travelers”) and for Protective Order and the
responses thereto, it is ORDERED that the Mdtion is DEN ED

W t hout prejudice.

BY THE COURT:

JAMES MG RR KELLY, J.



